UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-16554

In the Matter of

GRAY FINANCIAL GROUP,
INC., LAURENCE O. GRAY,
and ROBERT C. HUBBARD, 1V,

Res ondents.

RESPONDENTS’ OPPOSITION TO MOTION TO QUASH OR MODIFY
DOCUMENT SUBPOENA ISSUED TO SEWARD & KISSEL, LLP.
ROBERT VAN GROVER AND ALEXANDRA SEGAL

Respondents Gray Financial Group, Inc., Laurence O. Gray, and Robert C. Hubbard, IV
(collectively “Gray™), pursuant to Commission Rules of Practice 154 and 232, hereby submit this
Opposition to the Motion to Quash or Modify Document Subpoena submitted by their former
and trusted legal counsel, Seward & Kissel LLP, Robert Van Grover, and Alexandra Segal
(where appropriate collectively “Seward & Kissel”). As set forth herein, the instant motion by
Seward & Kissel has no basis in law or fact and instead is improperly attempting to restrict the
legitimate discovery of documents that are in the exclusive possession, custody or control of
Seward & Kissel and are uniquely relevant to Gray’s “reliance on counsel” defense. Perhaps
even more importantly, the Honorable Leigh Martin May, United States District Court Judge for
the Northern District of Georgia, just last week gave considerable support to Gray’s reliance on
counsel defense in an Order issued in the pending legal malpractice case brought by Gray against

Seward & Kissel. See Order on Plaintiff’s Motion to Dismiss, Gray Financial Group, Inc. et al.

v. Seward & Kissel LLP, Civ. Action No. 1:16-CV-1956-LMM (N.D. Ga. Dec. 1, 2016)



(“Order”), attached hereto as Exhibit 1. If there was ever any doubt about the overwhelming
strength of that defense, those doubts have now been alleviated by Judge May.

Further, with respect to the specific Subpoena at issue, the documents sought pertain
directly to Gray's relationship with the law firm and its lawyers, which forms the basis of the
reliance on counsel defense. The SEC’s enforcement staff recognized there was no basis to
contest the Subpoena and did not oppose the issuance of same. Even more to the point, Seward
& Kissel admits that it has in its possession, custody and control many of the documents relevant
to this proceeding and that those are ready to be produced, and yet, Seward & Kissel has refused
as of now to produce them. These would include documents such as emails, notes of
communications, meetings, and/or teleconferences with Gray Financial, and internal
correspondence regarding the fund at issue. In this regard, Seward & Kissel is ignoring the
requests of its clients and, worse vet, refusing to comply with the Court’s Subpoena. For each of
these reasons, and the reasons further set forth herein, Seward & Kissel’s motion should be
denied.

FACTUAL BACKGROUND

Seward & Kissel is a New York based law firm that holds itself out as having an
unmatched depth of knowledge and experience in representing investment advisors and other
securities industry clients located throughout the U.S. and abroad. More specifically, Seward &
Kissel purports to be “one of the most experienced and extensive legal practices covering the
private investment fund industry and is consistently ranked as an industry leader in numerous
reports and surveys.” Seward & Kissel Private Fund Practice Description,

http://www.sewkis. comy/services/xprServiceDetail SvmSewardKissel. aspx 7xpST=ServiceDetail&

service=21, a copy of which is attached hereto as Exhibit 2. Seward & Kissel describes this



practice as “a key practice area of the Firm with over 45 attorneys and 15 paralegals specializing
in the investment management area serving clients throughout the U.S. and overseas.” Jd
Seward & Kissel commits to “help our clients achieve practical business solutions within a
complex legal and regulatory framework.” Jd. Seward & Kissel further describes the services
offered to include “[flund structuring, regulatory and ongoing compliance matters, including
advice relating to: Securities Act of 1933; Securities Exchange Act of 1934; ... Investment
Advisers Act of 1940; ... and other applicable laws.” Id

Mr. Van Grover is a senior partner for the law firm and is co-head of Seward & Kissel's
Investment Management Group. Mr, Van Grover holds himself out as having specialized
experience in the formation and representation of private funds, investment advisers, and broker-
dealers, as well as experience advising clients on compliance and regulatory matters. Mr. Van
Grover was the relationship partner for Gray Financial, and during the relevant time period, he
was charged with supervising Ms. Segal, an associate attorney in the firm’s Investment
Management Group. Ms. Segal holds herself out as practicing in the areas of investment
management, investment advisers, and private funds.

During all relevant times, Gray never had in-house legal counsel but instead relied on
outside counsel to address legal issues and for legal services generally. Neither Larry Gray nor
Bob Hubbard are lawyers, and in fact neither have any legal training whatsoever. Like Gray
Financial, they too rely on outside legal counsel to address legal issues and for legal services
generally. The law firm was aware that this was the case since Gray Financial did not have an
in-house attorney employed with the firm, and Gray and its principals did not have experience in
developing, constructing or marketing a fund of funds. Seward & Kissel purported to have all of

this expertise, and much more, and Gray at all times relied on Seward & Kissel for this expertise.



Primarily but not exclusively through Mr, Van Grover and Ms. Segal, Seward & Kissel
served as Gray’s sole legal counsel regarding the fund at issue and specifically to ensure
compliance with the New Georgia Pension Law (O.C.G.A. 44-20-87) at issue, among many
other things, When Gray Financial, through an affiliate, first conceptualized an alternative
investment fund-of-funds to be named GrayCo Alternative Partners I, LP (*Fund I"), which Gray
Financial could offer to pension plans seeking access to alternative investments, it sought out and
retained Seward & Kissel to handle all legal issues associated with the project and to assist with
and advise on important business decisions. The project was successfully developed, clients
outside of Georgia invested in Fund I, and Fund I was overall a success for all involved.

In fact, it is because the experience with Fund I had been successful that Gray tumed
once again to Seward & Kissel to create what would become known as GrayCo Alternative
Partners I1, LP (“Fund 1I”") when the New Georgia Pension Law was passed into law and Gray
Financial considered offering to its Georgia pension plans a fund-of-funds alternative
investment,

The scope of legal services provided by Seward & Kissel to Gray is described in an
engagement letter drafted and submitied by Seward & Kissel to Gray, dated July 15, 2011.
Seward & Kissel’s engagement letter was broad - indeed all-encompassing - and continuing.
Seward & Kissel expressly described the broad scope of its engagement by Gray to include the
following services:

1. Description_of Engagement. We will represent you in
connection with the organization of one or more private investment
funds (each a “Fund™). We will prepare a Fund’s private offering
memorandum, subscription agreement and other organizational
documents. We will coordinate initial state blue sky filings for a
Fund. We will also provide legal advice in connection with the

offering of interests and structuring and business advice in
connection with the offering. On an ongoing basis, we will advise




you on regulatory and other matters for which you request our
assistance.

See Seward & Kissel Engagement Letter, attached hereto as Exhibit 3. The Engagement Letter
accurately describes the expansive breadth of the services sought and expected to be delivered to
Gray. In fact, given the breadth of the scope of engagement as written by Gray’s Counsel, Judge
May concluded that Larry Gray and Bob Hubbard individually were clients of Seward & Kissel.
Judge May said:

The Court finds that, as pled, Defendant was actually aware that

senior officers in Gray Financial, and specifically [that Mr. Gray

and Mr. IHubbard] would rely on its legal advice. [Mr. Gray and

Mr. Hubbard] were the ones who actually used the legal advice

given to the corporate Plaintiff, and the representation letter did not

otherwise limit the scope of S&K’s representation to just the

corporate Plaintiff [Gray Financial]. In fact, the representation

letter never explicitly defines who “You,” i.e. the client, is under

the agreement. Therefore, the Court finds Gray and Hubbard may

bring malpractice claims at this procedural posture.
Order, p. 12.

Consistent with this engagement, Seward & Kissel prepared offering documents for Fund

1 which were used in the marketing and sale to the Georgia pension funds at issue and with the
reasonable expectation that doing so complied with all applicable law, specifically including the
New Georgia Pension Law. To this end, Gray Financial provided Seward & Kissel with all
information that the attorneys requested and did so accurately; at no time did Gray Financial
refuse to provide Seward & Kissel with information that was requested. Fund II - the Georgia
Fund - - was to be largely based on the same structure that Seward & Kissel had created for Fund
I, except to the extent specific attention was needed fo assure compliance with the New Georgia

Pension Law as to which Seward & Kissel was to be solely responsible. In turn, Gray paid

Seward & Kissel over $130,000 for legal work and advice offered.



In the Unopposed Subpoena, Gray is not seeking documents already in their possession
as produced to Gray in this case by the SEC. In fact, the only documents received from Seward
& Kissel in this matter are offering documents, billing statements, and emails pertaining to Fund
TI. See List of Documents Produced by Gray’s Counsel, attached hereto as Exhibit 4.! Rather,
the Unopposed Subpoena seeks those documents Seward & Kissel has not produced to date as

requested.

LEGAL ARGUMENT

1. Gray is Presumptively Entitled to the Contents of its Client File in the
Possession, Custody or Control of Their Lawyers.

Seward & Kissel bears the burden of producing Gray’s entire client file. Under Georgia
law, a client owns the documents in its legal file, and the client is presumptively entitled to the
documents within the file. Swifl, Currie, McGhee & Hiers v. Henry, 276 Ga. 571, 573-574
(2003). Ownership of documents within a client file extends to all documents created by an
attorney during the course of the representation. Swiff, Currie, McGhee & Hiers 276 Ga. At 573-
574. This is consistent with New York law, which also affords the client a presumption of
access to the attorney’s entire file. Sage Realty Corp. v. Proskauer Rose Goetz & Mendelsohn
LLP, 91 N.Y.2d 30, 37, 689 N.E.2d 879, 882 (1997). Indeed, as the court noted in Swiff,
Currie, McGhee & Hiers:

An attorney’s fiduciary relationship with a client depends, in large
measure, upon full, candid disclosure. That relationship would be
. impaired if attorneys withheld any and all documents from their
clients without good cause, especially where the documents were

created at the client’s behest. See State Bar of Georgia, Formal
Advisory Opinion No. 87-5 (September 26, 1988) (attorney may

* Gray Financial attempted to reach an agreement with the Commission on the list of documents produced to Gray
Financial by the Commission  an issue which should be undisputed; however, the Commission did not respond to
Gray Financial’s communications regarding this issue, but has since filed its brief agreeing with Gray Financial on
the point,



not, to the prejudice of client, withhold client’s papers as security
for unpaid fees).

Id.

In light of Seward & Kissel’s duty to produce Gray’s client file, the law firm’s motion
should be denied. The fact that Seward & Kissel here contests production of Gray’s client file
something the law says that Gray has an unfettered right to have speaks volumes regarding the
law firm’s hostility toward Gray. Seward & Kissel has shown no legitimate reason why the
contents of the client file should be withheld, and for this reason alone, the motion should be
denied.

2. The Documents Sought in the Unopposed Subpoena Directly Pertain to

Gray’s Reliance on Counsel Defense, and Seward & Kissel Should Not Be
Allowed to Restrict Discovery to Which Gray is Entitled.

The Unopposed Subpoena seeks documents pertaining to Gray’s former attorneys’ advice
and counsel, which Gray relied upon in the creation, formation, and marketing of Fund I and
otherwise. The documents are critical to Gray’s reliance on counsel defense. Indeed, Gray’s
relationship with its former legal counsel, in general, is at the heart of its defense. Seward &
Kissel would like to limit discovery to those documents pertaining to Fund II alone, but the firm
fails to consider that it is the entire relationship between Gray and Seward & Kissel that bears
upon Gray’s reliance on counsel defense. Moreover, as Fund I served as the model for Fund II,
it can hardly be stated that Seward & Kissel’s efforts related to Fund I are unrelated.

Contrary to what the law firm states, Gray is not seeking documents already in their
possession. For example, the Unopposed Subpoena secks Gray’s client file and documents
pertaining to Fund I, many of which Gray is presumptively entitled to receive. Moreover, the
SEC’s Subpoena for documents from Seward & Kissel requested “All Documents Concerning

professional services rendered by Seward & Kissel during 2012 regarding: (a) the GrayCo



Alternative Partners II, LP and/or (b) Ga. Code Ann. § 47-20-87,” which is more narrow than the
documents sought in the Unopposed Subpoena. See SEC Subpoena to Seward & Kissel, June
16, 2014, attached hereto as Exhibit 5.

Gray should be allowed to develop its case, using all of the documents sought in the
Unopposed Subpoena, and to establish its own reliance on counsel defense. Seward & Kissel’s
repeated statements in the Motion to Quash or Modify that the law firm will provide “responsive
documents pertinent to the claims or defenses raised in the Administrative Proceeding™ are
confounding. First, Seward & Kissel is not a party to the case and has no knowledge of the facts
or the defenses raised by Gray in the Administrative Proceeding. Gray should be allowed to
develop its own case using the documents requested, each of which is directly tied to Gray's
reliance on counsel defense. Second, Seward & Kissel has not  and cannot  show any of the
documents requested go beyond Gray’s legitimate defense in this matter. Third, to the extent
Seward & Kissel claims that Gray did not rely on Seward & Kissel for legal advice regarding
Fund 11 because Gray retained local Georgia attorneys to advise the company regarding Fund II,
the claims are simply not true,

Furthermore, Seward & Kissel’s specific responses and objections to producing
documents offer no legitimate reason for withholding responsive documents. Most of the
responses indicate that Seward & Kissel will produce documents pertaining to Fund II, which is
narrower than the scope of the requests and would not provide a full picture of the entire
relationship between Seward & Kissel and Gray, or Gray’s reliance on its counsel. In response
to Item 3, which seeks documents related to research and analysis performed regarding Georgia
Code § 47-20-87, Seward & Kissel maintains that “they have already produced documents

relating to services performed in respect of GrayCo Alt. II,” without affirming whether all



responsive documents have been produced. In response to item 9, which requests all draft and
final versions of Fund II offering documents, Seward & Kissel alleges all versions have been
produced, despite the fact that only one version has been produced to the SEC. See Exhibit 4. It
is inconceivable that Seward & Kissel only drafted one version of the offering documents before
sending them to Gray, and Gray is entitled to the earlier versions of the documents. Seward &
Kissel’s response to item 11, which seeks document retention policies and procedures, is
insufficient because the firm fails to provide any information about how long documents are
retained. Moreover, Seward & Kissel also refuses to produce documents responsive to items 13
(continuing legal education courses and seminars by all attorneys providing legal counsel to
Gray Financial) and 14 (documents reflecting supervision of all legal services provided by Ms,
Segal to Gray Financial). However, in light of Gray’s reliance on counsel defense, and in light
of Seward & Kissel’s representations regarding its experience and legal services it would
perform, these documents should be ordered produced. Again, Seward & Kissel’s failure to be
forthcoming with documents that should be readily available to it underscores the law firm’s
hostile nature toward Gray and Gray’s critical need for the documents sought in the Unopposed
Subpoena.

Finally, any suggestion that the discovery sought in the Unopposed Subpoena is anything
less than legitimate lacks credibility. Gray does have a standing federal court malpractice case
pending against Seward & Kissel — a case that has now been legitimized by Judge May. Seward
& Kissel has produced no discovery in that case — none whatsoever. Broad discovery under Fed.
R. Civ. P. 26 will begin in that case in less than 30 days and counsel will be discussing an

appropriate discovery schedule there.? Indeed, as Seward & Kissel states, Gray will have its

% Gray has retained entirely different counscl for the present matter and the malpractice action against Seward &
Kissel.



discovery in that matter in due time. But for purposes of this separate and distinct administrative
proceeding and the defenses raised in this matter, Gray should be allowed the opportunity to
develop its case, which is set for hearing just over two months from now.

3. Seward & Kissel Should Be Ordered Immediately to Produce Responsive

Documents, all of Which Directly Pertain to Gray’s Reliance en Counsel
Defense.

Seward & Kissel’s motion states that they are prepared to produce responsive documents,
but they have failed to make any effort to produce the documents, in contravention of the
executed Subpoena. Seward & Kissel’s failure to produce responsive documents betrays their
intention to delay and obstruct discovery in this matter. If Seward & Kissel have responsive
documents, they should be compelled to produce them immediately.

Counsel for Gray reached out to Seward & Kissel’s legal counsel on November 18, 2016,
to provide an open dialog for discussing and resolving any concerns regarding the
Subpoena. See Email from Terry Weiss to Mark Hyland, Nov. 18, 2016, attached hereto as
Exhibit 6. Seward & Kissel did not bother to respond to this overture, but instead filed the
frivolous motion to quash, just nine minutes before the deadline the court set for Seward &
Kissel to produce all responsive documents. Seward & Kissel wrongfully argues that Gray
manufactured a 10-day turnaround purely to disadvantage them, but yet Seward & Kissel
apparently missed the fact that the Subpoena is expressly an Order of this Court. More
importantly, the hearing in this case is quickly approaching and Gray needs these documents
immediately in order to put on an appropriate defense. Seward & Kissel has known, or should
have known, that discovery of these documents would be forthcoming. Further, in light of
Seward & Kissel’s repeated assertions that most responsive documents have already been

produced in the SEC investigation, it can hardly be argued that the Unopposed Subpoena is

10



unduly burdensome. Seward & Kissel has or should have the documents sought in the
Unopposed Subpoena readily available and should avoid further attempts to delay production of
the documents.

Finally, Seward & Kissel’s request for 30 days to comply with the Subpoena is
unreasonable and unacceptable in light of the fact that the documents are readily accessible to the
Seward & Kissel and a 30-day time frame would create an undue hardship for Gray given that
the documents sought go directly to Gray’s reliance on counsel defense. Moreover, with less
than two months remaining until the hearing, a 30-day time frame for compliance would hardly
give Gray an appropriate amount of time to review the documents and prepare its case.

CONCLUSION

In sum, the Unopposed Subpoena seeks documents Gray is legally entitled to and
documents which are critical to Gray’s reliance on counsel defense. Accordingly, Seward &
Kissel’s Motion to Quash or Modify should be denied, and the law firm should immediately

produce the requested documents.

Respectfully submitted this 7th day of December, 2016.

Y A
Terry R. Weiss

Greenberg Trauvrig, LLP

3333 Piedmont Road, NE
Terminus 200, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2603
Facsimile: (678) 553-2604
E-mail: weisstri@gtlaw.com

Attorneys for Respondents

11



CERTIFICATE OF SERVICE

The undersigned counsel for Respondents Gray Financial Group, Inc., Laurence O. Gray,
and Robert C. Hubbard, IV hereby certifies that he has served a copy of the foregoing
OPPOSITION TO MOTION TO QUASH OR MODIFY SUBPOENA ISSUED TO
SEWARD & KISSEL LLP, ROBERT VAN GROVER, AND ALEXANDRA SEGAL by

electronic mail and by United Parcel Service, addressed as follows:

Secretary Brent J. Fields Honorable Cameron Elliot

Securities and Exchange Commission Securities and Exchange Commission
100 F Street N.E.. 100 F Street N.E.

Washington, D.C."20549-1090 Washington, D.C. 20549-1090

Kristin W. Murnahan

Attorney for the Division of Enforcement
Securities and Exchange Commission
950 East Paces Ferry Road, Suite 900
Atlanta, Georgia 30326

This 7th day of December, 2016.
/

Terrv R. Weissl
Greenberg Traurig, L.LP
3333 Piedmont Road, NE
Terminus 200, Suite 2500
Atlanta, Georgia 30305
Telephone: (678) 553-2603
Facsimile: (678) 553-2604
E-mail: weisstr@gtlaw.com

Attorneys for Respondents
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Case 1:16-cv-01956-LMM Document 25 Filed 12/01/16 Page 1of 17

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GRAY FINANCIAL GROUP, INC,, et

al.,
Plaintiffs,
V.
SEWARD & KISSEL LLP, CIVIL ACTION NO.
: 1:16-CV-1956-LMM
Defendant.

ORDER

This case comes before the Court on Defendant’s Motion to Dismiss [6].
After a review of the record, a hearing, and due consideration, the Court enters
the following Order:

1. Factual Background:!

Plaintiff Gray Financial Group, Inc. (“Gray Financial”) is a registered
investment advisory firm. Plaintiffs Laurence O. Gray (“Gray”) and Robert C.
Hubbard, IV (“Hubbard”), during the relevant time period, have been advisory
affiliates of Gray Financial, and Gray was an investment adviser representative of

Gray Financial registered with the State of Georgia.

1 Unless otherwise indicated, all facts are drawn from the Complaint in the light
most favorable to Plaintiffs consistent with the Court’s task on a Motion to
Dismiss.
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Defendant Seward & Kissel (“S&K”) is a law firm—principally located in
New York—which specializes in securities and investment management,
including the regulation of investment advisors. S&K represented Gray Financial
for years and worked with the individual Plaintiffs directly. S&K partner Robert
B. Van Grover—the co-head of S&K’s Investment Management Group—was the
relationship partner for Gray Financial, and he was responsible for providing or
supervising all work for Plaintiffs. Van Grover holds himself out as a private fund
specialist and regularly advises clients on compliance and regulatory matters.
Alexandra Segal is a S&K Associate who holds herself out as a specialist in
investment management, investment advisers, and private funds.

S&K advised Plaintiffs on Georgia law for many years. S&K was aware of
Gray and Hubbard’s roles at Gray Financial, and it knew its advice would directly
and personally impact the individual Plaintiffs’ ability to engage in the
investment business. S&K knew that Gray Financial and the individual Plaintiffs
could be subject to adverse regulatory consequences if it did not ensure its work
complied with applicable state and federal laws.

In early 2011, Plaintiffs decided to create a fund of funds which would be
marketed to pension funds and other large retirement systems. Plaintiffs
employed S&K to handle the legal issues associated with the development of
private investment funds and to assist with and advise on important business

decisions.
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On July 15, 2011, Gray Financial and S&K executed an Engagement Letter
covering S&K’s role in creating Gray Financial’s new funds. The Letter was
written to John C. Robinson, Gray Financial’s Senior Managing Director, and
stated in relevant part:

1. Description of Engagement. We will represent you in connection

with the organization of one or more private investment funds (each

a “Fund”). We will prepare a Fund’s private offering memorandum,

subscription agreement and other organizational documents. We will

coordinate initial state blue sky filings for a Fund. We will also

provide legal advice in connection with the offering of interests and

structuring and business advice in connection with the offering. On

an ongoing basis, we will advise you on regulatory and other matters

for which you request our assistance.

Dkt. No. [1-1] at 40 (emphasis added). “You” is never defined in the letter, but the
signature block states that agreement is to be “accepted and agreed to by: Gray &
Company.” Id. at 41.

In October 2011, Plaintiffs created a fund of funds known as “GrayCo
Alternative Partners I, LP,” or “Fund 1.” S&K drafted the private placement
memorandum and other offering documents associated with Fund 1.

In April 2012, Georgia changed its law to—for the first time—allow Georgia
public pension plans to invest in “alternative investments.” 0.C.G.A. § 47-20-87.
Because its experience with Fund I had been successful, Plaintiffs again turned to
S&K for the development of a new alternative-investment fund for Georgia-based
pension and large retirement systems—GrayCo Alternative Partners II, LP

(“Fund 1I™). The July 2011 engagement letter between the parties also governed

S&K’s Fund I work.

G
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In June and July 2012, Hubbard told S&K that Gray Financial wanted
Fund II to be similar to Fund I except that Fund II would allow Georgia-based
public pension plans to invest in compliance with 0.C.G.A. § 47-20-87. On June
8, 2012, Plaintiffs directed S&K to draft the necessary offering documents and
evaluate all related legal issues impacting the project. Plaintiffs also requested
S&K review the new Georgia law and ensure that Fund IT complied with it. S&K
Associate Segal informed Plaintiffs that she would have Van Grover review the
law and other issues related to Fund IL

Plaintiffs did not hear anything further from Van Grover regarding Fund
1I's compliance with Georgia law. While Plaintiffs believed Van Grover was
supervising the Fund II work, in reality Van Grover devoted little to no time to
the Fund IT work and left Segal unsupervised.

On June 28 and July 9, 2012, Hubbard followed up with Segal, looking for
the Fund II offering materials. Plaintiffs told Segal they needed the offering
materials as soon as possible for upcoming marketing meetings with prospective
pension fund investors. On July 9, 2012, Segal sent a Confidential Private
Offering Memorandum, a Limited Partnership Agreement, and a Subscription
Agreement with Instructions and Schedules (collectively, “Offering
Documents”).2 Despite knowing that Hubbard intended to market Fund II using

the Offering Documents, Segal did not inforn Plaintiffs that the documents could

2 Although not stated in the Complaint, it appears undisputed by the parties that
these Offering Documents were marked “draft.”

4
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not be relied on as provided. Segal also failed to give any advice as to what
marketing Plaintiffs could or could not do with the Offering Documents.
Likewise, although being copied on Segal’s email to Plaintiffs, Van Grover did not
provide any advice regarding Fund II's marketing or adequately review the
Offering Documents.

Based on the documents provided, Gray Financial marketed Fund II,
believing that S&K would have advised Plaintiffs if their marketing plans were
not compliant with state or federal laws. Problems arose based upon Plaintiffs’
failure to include certain required notices and disclosures. S&K’s failure to
include Georgia-specific notices and disclosures left Plaintiffs unprotected in the
event the Securities and Exchange Commission (“SEC”) deemed Fund II
noncompliant with Georgia law.

S&K also continued to advise Plaintiffs on legal issues related to Fund IT’s
development, including the necessary steps to verify Fund II investors for Anti-
Laundering purposes and whether Fund II could hold specific investments based
on Plaintiffs’ existing investments. S&K knew that Gray Financial was using the
Offering Documents but failed to advise Plaintiffs regarding what they should do
(or not do) to be compliant with all applicable laws.

Plaintiffs ultimately retained a subsequent law firm to handle issues related
to Fund I, but they did not direct the new law firm to revisit the opinions and
advice previously provided by S&K because Plaintiffs thought they were legally

compliant.
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In August 2013, the SEC advised Plaintiffs that it was conducting a
confidential and non-public investigation into whether Fund II complied with
applicable law. On May 21, 2015, the SEC instituted administrative proceedings
against Plaintiffs via an Order Instituting Proceedings (“OIP”). The SEC contends
that Plaintiffs violated federal securities laws because Fund II did not comply
with 0.C.G.A. § 47-20-87, the Georgia Public Pension Investment Law. Plaintiffs
allege that the SEC’s charges caused much of Plaintiffs’ business to be destroyed.
On February 19, 2015, Plaintiffs filed suit against the SEC, claiming that the SEC
administrative proceeding was unconstitutional. Gray Financial Grp., Inc. v. SEC,
Civ. A. No. 1:15-cv-0492-LMM (N.D. Ga. 2015).

On June 13, 2016, Plaintiffs filed this lawsuit, bringing claims against
Defendant for (1) professional negligence; (2) breach of fiduciary duty; (3) simple
negligence; (4) attorney fees; and (5) punitive damages. Defendant has moved fo
dismiss all the claims against it. Dkt. No. [6].

II. Legal Standard

Federal Rule of Civil Procedure 8(a)(2) requires that a pleading contain a
“short and plain statement of the claim showing that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2). While this pleading standard does not require
“detailed factual allegations,” the Supreme Court has held that “labels and
conclusions” or “a formulaic recitation of the elements of a cause of action will

not do.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl, Corp. v.

Twombly, 550 U.S. 544, 555 (2007)).
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To withstand a Rule 12(b)(6) motion to dismiss, “a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is

plausible on its face.” Id. (quoting Twombly, 550 U.S. at 570). A complaint is

plausible on its face when the plaintiff pleads factual content necessary for the
court to draw the reasonable inference that the defendant is liable for the conduct
alleged. Id. (citing Twombly, 550 U.S. at 556).

At the motion to dismiss stage, “all well-pleaded facts are accepted as true,
and the reasonable inferences therefrom are construed in the light most favorable

to the plaintiff.” FindWhat Inv’r Grp. v. FindWhat.com, 658 F.3d 1282, 1296 (11th

Cir. 2011) (quoting Garfield v. NDC Health Corp., 466 F.3d 1255, 1261 (a11th Cir.
2006)). However, this principle does not apply to legal conclusions set forth in
the complaint. Igbal, 556 U.S. at 678.

II1. Discussion

A. Consideration of Matters Outside the Pleadings

Defendant attached three classes of documents to its Motion which it
contends this Court should consider: (1) Plaintiffs’ Complaint against the SEC in
another case before this Court; (2) the SEC’s OIP against Plaintiffs; and (3) email
communications between Plaintiffs and Defendant during the timeframe of the
alleged malpractice. Plaintiffs do not object to this Court considering their
allegations in the SEC Complaint or the OIP, but Plaintiffs do object to the

Court’s consideration of the emails. PI. Resp., Dkt. No. [g] at 10-12.
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When the Court considers matters outside the pleadings in a Rule 12(b)(6)
motion, that motion is generally converted into a motion for summary judgment
governed by Rule 56. Fed. R. Civ. P. 12(d). However, “[c]ourts may consider
evidence extrinsic to the pleadings on a Rule 12(b)(6) motion to dismiss if (1) the
documents are referred to in the complaint; (2) the evidence is central to the
plaintiff's claim; and (3) the evidence’s authenticity is not in question.” U.S. ex
rel. Saldivar v. Fresenius Med. Carc Holdings, Inc., 906 F. Supp. 2d 1264, 1271

(N.D. Ga. 2012) (citing SFM Holdings, 1.td. v. Banc of America Sec., L.L.C., 600
F.3d 1334, 1337 (11th Cir. 2010), Brooks v. Blue Cross & Blue Shield, Inc., 116

F.3d 1364, 1368-69 (11th Cir. 1997)).

The Court finds that it would be inappropriate to consider these emails in
this procedural posture. The emails only present a portion of the parties’
communications, and it would be unfair and inappropriate to consider a one-
sided presentation of evidence at the pleading stage. Therefore, the Court
STRIKES Ex. B, Dkt. No. [6-3].3

B. Defendant’s Motion to Dismiss
Defendant has moved to dismiss all of Plaintiffs’ claims against it. The

Court will consider each claim in turn.

s Should the parties need to include the emails as exhibits to future documents—
such as a motion for summary judgment—the Court will decide whether these
emails are privileged at that juncture with the benefit of briefing on the subject.
The parties should follow the Standing Order’s process for sealing documents
should either party elect to attach correspondence which Plaintiffs contend is
privileged.
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1. Legal Malpractice
To state a legal malpractice claim under Georgia law, a plaintiff must
prove: “(1) employment of the defendant attorney, (2) failure of the attorney to
exercise ordinary care, skill and diligence, and (3) that such negligence was the
proximate cause of damage to the plaintiff.” Roberts v. Langdale, 363 S.E.2d 591,

592 (Ga. Ct. App. 1987) (quoting Rogers v. Novell, 330 S.E.2d 392, 396 (Ga. Ct.

App. 1985)). Defendant moves to dismiss Plaintiffs’ legall malpractice claim for
three reasons: (1) Plaintiffs have not plausibly pled breach of a duty; (2) Plaintiffs
have not plausibly pled causation; and (3) individual Plaintiffs Gray and Hubbard
were not clients of S&K and thus cannot bring malpractice claims against them.

a. Plaintiffs have pled Defendant breached a
duty.

Defendant first argues that Plaintiffs do not allege Defendant provided
them any incorrect legal advice or that Plaintiffs were unaware of the three
relevant sales requirements that are at issue. Dkt. No. [22-1] at 12. However, the
Court finds that Plaintiffs have pled that Defendant breached a duty. Plaintiffs
pled that Defendant was retained to assure Fund IT complied with Georgia law,
and the SEC contends that it did not. Further, Plaintiffs have pled that despite
knowing Plaintiffs would market Fund II with the Offering Documents,
Defendant did not advise Plaintiffs that the documents could not be relied upon
as provided or give any advice regarding what marketing Plaintiffs could do with

the documents provided.
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The Court also does not find persuasive Defendant’s argument that because
Plaintiffs knew O.C.G.A. § 47-20-87 existed, Defendant is immunized from all
potential malpractice regarding that statute’s sales requirements. Plaintiffs are
not attorneys; the mere fact they knew a statute existed does not ipso facto mean
they had an understanding of its legal implications. In fact, that Plaintiffs pointed
Defendant to the relevant statute at issue actually cuts in favor of Plaintiffs, as it
was clear that Defendant was on notice of the legal advice Plaintiffs sought.
Therefore, the Court finds Plaintiffs have plausibly pled that Defendant breached
a duty to them.

b. Plaintiffs have pled Defendant’s negligence
caused some of their harm.

Defendant next argues that Plaintiffs have not pled that S&K’s purported
negligence caused the SEC to investigate Plaintiffs and thus their resultant
damages. Specifically, Defendants argue that Plaintiffs were already aware of
0.C.G.A. § 47-20-87’s sales requirements notwithstanding S&K’s involvement
and the OIP’s allegation that Gray made a factual misrepresentation cannot be
causally related to its representation.

For the reasons stated above, the Court does not find that Plaintiffs’
knowledge of the relevant statute relieves Defendant of liability, as knowing a
statute exists is different from knowing what the statute means. As well, the
Court finds that Plaintiffs have plausibly pled that their marketing efforts are tied

to the advice—or lack of advice—Defendant provided them.

10
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However, the Court does not find that Defendant would be liable for
Plaintiff Gray making a material misrepresentation of fact, as the OIP alleges
Gray falsely stated that other public pensions had already invested in Fund I
when they had not. OIP, Dkt. No. [6-4] ¥ 24. This OIP allegation is untethered
from any alleged legal advice and solely relates to a then-existing fact which Gray
as a lay person would have known. Accordingly, Defendant’s Motion is
GRANTED, in part as to the OIP’s allegation that Gray misrepresented facts
regarding committed Fund II investors but DENIED, in part as to the

remaining allegations.

c. Plaintiffs have plausibly pled that individual
Plaintiffs Gray and Hubbard were Defendant’s
clients.

Finally, Defendant argues that Plaintiffs Gray and Hubbard were not its
clients and thus cannot bring legal malpractice claims against it. Under Georgia

law,

one who supplies information during the course of his business,
profession, employment, or in any transaction in which he has a
pecuniary interest has a duty of reasonable care and competence to
parties who rely upon the information in circumstances in which the
maker was manifestly aware of the use to which the information was
to be put and intended that it be so used. But, crucially, such a duty
extends only to those persons, or the limited class of persons who the
professional is actually aware will rely upon the
information he prepared, and thus professional liability for
negligence of this kind does not extend to an unlimited class of
persons whose presence is merely ‘foreseeable.’ This is true whether
the claim is couched in terms of negligent misrepresentation,
negligence, professional negligence, or professional malpractice . . ..

11
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Douglas Asphalt Co. v. QORE, Ine., 657 F.3d 1146, 1158 (11th Cir. 2011) (internal

citations omitted) (applying Georgia law).

The Court finds that, as pled, Defendant was actually aware that senior
officers in Gray Financial, and specifically the individual Plaintiffs, would rely on
its legal advice. The individual Plaintiffs were the ones who actually used the legal
advice given to the corporate Plaintiff, and the representation letter did not
otherwise limit the scope of S&K’s representation to just the corporate Plaintiff.
In fact, the representation letter never explicitly defines who “You,” i.e. the client,
is under the agreement. Therefore, the Court finds Gray and Hubbard may bring
malpractice claims at this procedural posture.

d. Plaintiffs may pursue their special damages.

Defendant next argues that Plaintiffs’ reputational claims are barred by the
statute of limitations, O.C.G.A. § 9-3-33, and are also otherwise unrecoverable in
legal malpractice cases. 0.C.G.A. § 9-3-33 provides that “injuries to the
reputation” “shall be brought within one year after the right of action accrues.”

Citing Hamilton v. Powell, Goldstein, Frazer & Murphy, 306 S.E.2d 340 (Ga. Ct.

App. 1983), Defendant claims that because Plaintiffs argue their damages flow
from the bad publicity caused by the SEC investigation—and the resultant client
loss—Plaintiffs’ damages are barred by the statute of limitations as this action
was filed on May 12, 2016, over one year after the SEC’s investigation became

public, and general reputational damages are barred in malpractice cases.

12
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Plaintiffs do not dispute that their case was not filed within one year of the
investigation’s publication, but rather argue that they do not seek general
damages for reputational harm, but rather special damages, which they argue are
not barred by the one-year statute of limitations. In Hamilton, 306 S.E.2d at 340,
the plaintiffi—Hamilton—filed a legal malpractice lawsuit against his former law
firm after he was indicted for securities fraud and later acquitted. Hamilton
sought money damages for “injury to his reputation, for mental and physical
strain, for humiliation, for decreased capacity to earn money, for attorney fees
incurred in the defense of the criminal case and for other general damages.” Id. at
341. At trial, the parties stipulated that Hamilton had incurred $38,206 in special
damages—the cost of defending himself in the criminal action—and that any
further damages awarded would be general damages. Defendant argued that all
general damages should be barred because (1) all reputational damages were
barred by a one-year statute of limitations, and (2) any remaining general
damages were barred by a two-year statute of limitations. The jury returned a
$1,000,000 verdict, and the trial court reduced the award to $38,206—or
Hamilton’s special damages.

On appeal, Hamilton argued that (1) the statute of limitation did not run on
his general damages because it did not commence until he had suffered “actual,
recoverable tort damages,” and (2) general damages for reputational damage,
mental and physical strain, humiliation, and a decreased capacity to earn money

should be recoverable legal malpractice damages. The Court of Appeals first

13
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found that O.C.G.A. § 9-3-33 would apply to legal malpractice actions, and thus
any action for general reputational damages had to be filed within one year. But,
the Court found that regardless of whether the statute of limitations applied,+
plaintiff “was unable to recover general damages for damage to reputation,
mental and physical strain, humiliation, or decreased earning capacity in this
case due to the absence of allegations and proof of physical injury or wanton,
voluntary or intentional misconduct.” Id. at 344. However, Hamilton was able to
recover his legal expenses, or his special damages. Id.

Here, Plaintiffs do not seek “general damages”s for reputational harm, but
rather seek “concrete special damages® in the form of financial injury through lost
clients, lost business value, and exposure to significant civil monetary liability.”

Dkt. No. [9] at 23; see also Compl., Dki. No. [1] at 1Y 57-63. Special damages are

appropriate even following Hamilton, and thus the Court will not limit Plaintiffs’

damages at this time. However, the Court does remain mindful of Hamilton’s

+The Court of Appeals did not hold when the cause of action would have accrued,
but suggested that there was some authority which suggested it accrued when the
malpractice itself occurred. Hamilton, 306 S.E.2d at 343.

5 General damages are “Damages that the law presumes follow from the type of
wrong complained of; specif., compensatory damages for harm that so frequently
results from the tort for which a party has sued that the harm is reasonably
expected and need not be alleged or proved.” DAMAGES, Black's Law Dictionary
(10th ed. 2014).

6 Special damages are “Damages that are alleged to have been sustained in the
circumstances of a particular wrong” and must be proved. DAMAGES, Black's
Law Dictionary (10th ed. 2014).

14




Case 1:16-cv-01956-LMM  Document 25 Filed 12/01/16 Page 15 of 17

holding, and thus Plaintiffs are cautioned that general reputational damages will
not be allowed.
2, Plaintiffs’ Alternative Claims.

Defendant next moves to dismiss Plaintiffs’ breach of fiduciary duty and
simple negligence claims as duplicative of their legal malpractice claim.
Defendant further argues that Plaintiffs’ simple negligence claim should be
dismissed, as any evaluation of Defendant’s conduct would necessary involve the
Court to consider professional standards, and thus the simple negligence claim
cannot stand.

Plaintiffs respond that their breach of fiduciary duty and simple negligence
claims are bona fide alternative claims under Rule 8(d)(2). However, Plaintiffs do
not respond to Defendant’s argument that their simple negligence claim cannot
stand because professional standards would dictate whether Defendant was
negligent. See LR 7.1B, NDGa.

First, the Court finds that Plaintiffs’ fiduciary duty claim is appropriate at
this stage of the pleading, especially in light of the fact that it is disputed whether
the individual Plaintiffs were Defendant’s clients. See Fed. R. Civ. P. 8(d)(2);

Both v. Frantz, 629 S.E.2d 427, 431 (Ga. Ct. App. 2006) (fiduciary duty claim not

merely duplicative of legal malpractice in the event the jury finds no evidence of
attorney-client relationship). However, the Court finds that Plaintiffs cannot
bring simple negligence as an alternative claim because any assessment of

Defendant’s actions will require the Court to determine if Defendant met its

15
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professional standard of care. Grady Gen. Hosp. v. King, 653 S.E.2d 367, 368 (Ga.

Ct. App. 2007) (“If the professional's allegedly negligent action requires the actor
to exercise professional skill and judgment to comply with a standard of conduct
within the professional's area of expertise, the action is for professional
negligence.”). Defendant’s Motion is thus GRANTED, in part as to Plaintiffs’
simple negligence claim but DENITED, in part as to Plaintiffs’ breach of
fiduciary duty claim.

3. Attorney Fees and Punitive Damages.

Defendant next moves to dismiss Plaintiffs’ attorney fees and punitive
damages claims, arguing that these claims cannot stand if all other claims have
been dismissed, and even if not, there is no evidence that Defendant was willful
or wanton. At this stage of the litigation, the Court denies Defendant’s request as
whether Defendant acted in bad faith or was willful is a factual issue which is
better resolved later in the proceeding. Arch Ins. Co. v. Bennett, CIV. A. 2:08-
CV0075-RWS, 2009 WL 5175591, at *5 (N.D. Ga. Dec. 21, 2009) (“If Plaintiff is
successful on any of the still surviving claims, it may be entitled to attorneys'

fees.”); Moore v. Federated Retail Holdings, Inc., 6:07-CV-1557-ORL-31GJK,

2008 WL 596109, at *2 (M.D. Fla. Feb. 29, 2008) (“Plaintiff's entitlement to
punitive damages is a factual issue that need not be decided at [the motion to
dismiss] stage of the litigation.”). Accordingly, Defendant’s Motion is DENIED

as to attorney fees and punitive damages.
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VI. Conclusion

Based on the foregoing, Defendant’s Motion to Dismiss is GRANTED, in
part and DENIED, in part. Plaintiffs’ (1) legal malpractice claim based upon
the OIP’s allegation that Gray misrepresented facts regarding committed Fund II
investors; and (2) simple negligence claim are DISMISSED. All other claims
remain.’

IT IS SO ORDERED this 1st day of December, 2016.

Lo
=S
ERGH MARTIN MAY
UNITED $TATES DISTRICT IUDGE

7 Further, the Court STRIKES Ex. B, Dkt. No. [6-3], from the Record. Should the
parties need to include the emails in future documents—such as a motion for
summary judgment—the Court will decide whether these emails are privileged at
that juncture with the benefit of briefing on the subject.
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SEWARD & KISSEL LLP

Private Funds

Since 1943, with the establishment of what Is corsidered to be the very first hedge
fund, A.W. Jones & Company, Seward & Kissel has been recognized for its wark relating
te private investinent funds, particularly in the “hetge funt” and atternatve investment
fund zrea.

Working with investment advisary firrns, banks, brokerage firms and other inanclal
instiutiong lovated throughout the U.S. and abroad, we guide funds and thelr advisers
o the structure and orpanization of nunterous invastment veficles that are axempt
from registration under the Investmant Company Act of 1940, We are sbie to laverage
the Firm's broad private yvestment fupd-related expertise to provide our clients with
full service guldance an tax, ERISA, Rtigation, employment, trademark, bankvuptey,
trusts & estates, corporate finance, capital markets, derivatives, cormnodities, business
transactions and real estate matters. In addition, we are paiticularly active in advising
our clients with respect 1) umierous types of investinent opportunities, tliding:
pitvate equity, privata dekt and otber business transattions; strugturad finance daals;
distressed daht transactions; and activist investor plays.

Drawing on our extensive experience ang Industry contacts, we help vur chents athieve
practical business sofutions within 3 compiex legal and regulatory framewark.

Dur broad ¢lant hasa ranges frain entrepreneuris! start -tups to global financiat
nstitutions vtiizing a wide range of strategies (inciuding long-short équity, convartible,
merger and statistical arbitrage, mairo, Sistressed debt, funds-of-funds, cammodiy
pools managed futures products, private eauity funds, LBO funds and venture eapital
funds} and structures (including partnershins, limied liabiliity companies, offshore
funds, group trusts and registered fungs),

Overview

« Gne of the mcst axperianced and extensive legal practices covering the
private investment fund industry and consistently ranked a5 an indusiry leager
in pumeraus reports and surveys

» A key practice ares of the Firm vallr over 45 attorneys.ang 15 paralepals
specizlizing in the investment managament aves serving chients thioughaut thwe
U.5. and owersens

« Integrated Firm practice groups provide related legal services (see Lagal
Services Offarad)

» Strong relationships with senior stafl &t service providers throughout the
industry, including auditors, aecountants, prime brckars, adminiitrators and
offshore coinsel

« Svtetisie deskngs with pumerpus funde-of-funds, institutionat and ssed
cantal investors, and third party marketers
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« Knowiedge, experience and industry contacts allow the Firm to sct as an
advisor and consuitant not only on legal issuss, but alsa on business and

strategic matters

« Innovative practice area respansible for many pioneering developments in the

industey

« Proctice area partners are frequently quoted in industry publications and they
often Jecture and write on investment management topics

« Firmn’s substantial mytual fund practice provides the private funds practice
with significant depth and overall knowlatdge of the entire investment
management industry

« Washington, D.C. office complements Rew York City office by providing key
Input on legislative/requlatory issues

« Each project is staffed by s highly experienced and responsive core team,

usually consisting of a partner, ong or two associates and a paraegal

« Comprehensive, user-frisndly fund documentation wali-received throughout
the industry by investors, managers and service providers

« Proactive kegal practice provides clients with guidance on namerous legal and
regulatory issues as they develop and submit comiment letters to reguiators on
pending legislation that may impact the industry

tegal Services Gffered

« Fund structuring, reguiatory ang angoing compliance matters, including
advice relating vo: Securities Act of 1933; Securities Exchange Act of 1934;
Investment Company Act of 1940 Investrnent Advisers Act of 1640;
Commodity Exchange Act; FINRA Rules; and other applicable laws

« Federal ang New York State tax gnalysis

« Management company structuring and planning, hcluding: operating
agreement issues; estate planning; employee ownership; vesting: mukipie
awners; campensation and deferred compensation arrangemanis; and other
matisrs

- Counsel on employee compensation, retention, promaotion, non-competition,

configentiality and termination
« Structuring for investments by ERISA plan assers

« Investor adrittance issues, including; side letters; strategic investiments;
MFN clauses; and AML

« Regulfatory filings and advice relating to: blue sky; entity
formation/qualification; tax-related matters; COFYC/ NFA commodity pool
speration and commodity trading adviser registration or exemption; SEC and
state investment adviser registration; hroker-dealor operations; disclsyres
under Forms 3, 4, 5, 13D, 13G, 13K, SLT and Schedule 13F; Hart Scott: Redine
antitrust matters; and the establishment of large ownership positians in public
or peivate companies and/ar in regulsted industries

« Transaction advice refating to: restricted securities, distressed dabt, PIPEs
and other equity and debt investments; structured finsnce; agresments
concernlng deriatives, prime brokerage, custody and relsted motters;

repurchase agreements, secured/unsecured bortowings and other forms of
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leverage; jolnt vantures, seed capital arrangements, venture caphal

transactions, mergers & acquisitions; and asset purchases and sales

» Corporate cormnpliancefcapital raising advice refating to: public offerings;
exchange offers and redemptions; tender offers; proxy contests;
restructurings; recaptalizations; board affilatlons; Sarbanes-Oxley; and isider
trading

« Coursel on trademark registration and enforcement

« Litigation advice relating to: securities; regulatory; trademark; contract;
employment; bankruptey and other matters

« Real astate advice, including: lesses and sub-leases

« We also offer 2 wide renge of compliance support services to our investment
mansgenment clients. For additional infarmation, please click here.
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SEwARD & KISSEL LLP

ONE BATTERY PARK PLAZA

Partner 1200 & STREET, NoW,

212-574-1205 TELEPHONE: (RIB) 574-(200 gw:snaro?é:é;;ﬂzzs
= - TELEPHONE -
vangrover@sewkis.com FACSIMILE: (212) 480-842] FACSIMILE! R0G2) 737-5184
g . WWW.SEWKIS.COM
July 15, 2011
Vi4d EMAIL

john.robinson@egrayco.cont

John C. Robinson, CTP

Senior Managing Director

Gray & Company

7000 Peachtree-Dunwoody Road
Building 5

Atlanta, Georgia 30328

Re: Engagement Letter
Dear John:

We are pleased that you have agreed to retain our firm as your counsel. This letter is
intended to notify you of the basic terms of our engagement as required by Part 1215 of Title 22
of the Official Compilations of Codes, Rules and Regulations of the State of New York.

1. Description of Engagement. We will represent you in connection with the
organization of one or more private investment funds (each a “Fund™). We will prepare a Fund’s
private offering memorandum, subscription agreement and other organizational documents. We
will coordinate initial state blue sky filings for a Fund. We will also provide legal advice in
connection with the offering of interests and structuring and business advice in connection with
the offering. On an ongoing basis, we will advise you on regulatory and other matters for which
you request our assistance.

2. Fee and Disbursement Policies and Billing Practices. Our standard fee and

disbursement policies and billing practices are described in the Schedule hereto.

We request that you pay an advance retainer of $15,000 prior to our commencement of
our work. We will generally bill you for legal fees and disbursements on a monthly basis.

3. Availability of Arbitration. You may have the right to have certain disputes
regarding our fees arbitrated pursuant to Part 137 of the Rules of the Chief Administrator of the
Appellate Divisions of the Supreme Court where that Part is applicable. Nothing in this letter is
intended to alter our respective rights or obligations under Part 137.
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4. Conflicts and Waiver, You understand that our firm represents Voyager Management,
LLC. Youunderstand that our fizza will not provide legal services to you in connection with the
negotiation of any agreement that it enters into with Voyager and Gray waives any conflict of
interest of the firm in connection with the firm’s representation of Voyager in such matter and
related matters.

If you have any questions concerning the foregoing, please contact the undersigned.

Very truly yours,

Robert B. Van Grover

ACCEPTED AND AGREED TO BY:

Gray & Company

by:

Address:

Date: L, 2011

RVG:il
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SCHEDULE

STANDARD FEE AND DISBURSEMENT POLICIES AND BILLING PRACTICES
EFFECTIVE 1/1/2011

1. Standard Hourly Rates. The Firm accounts for and generally bills the time
recorded by its lawyers, paralegals and other time keepers at the standard hourly rates applicable
to those time keepers. Effective January 1, 2011, hourly rates for partners generally range from
$585 to $895; hourdy rates for counsel generally range from $450 to $795; howly rates for
associates and senior attorneys generally range from $245 to $575 per hour and hourly rates for
paralegals generally range from $105 to $305. The Firm seeks to staff our engagements with the
appropriate personnel with a view to providing cost-effective services that meet the requirements
of the particnlar engagement. A client may request information concerning the hourly rate of
any time keeper assigned to the engagement from the attorney in charge or the Finm’s Executive
Director., The Firm typically adjusts its billing rates on an aunual basis each Jemvary 1.
However, the Firm reserves the right to change these rates prospectively at any time and to take
other factors into account in determining the appropriate amount to bill for a particular
engagement.

2. Disbursements. In addition to fees recorded by time keepers, the Firm also bills
for certain other items in connection with the engagement, including: (a) all direct third party
charges incurred including filing fees, court fees, corporate service firm fees, postage, courier
charges, witness fees and the charges of outside service providers, including printing, duplicating
or binding services, investigators, accountants, appraisers, correspondent counsel and other
experts or professionals; (b) all trave] and away from office food and lodging; (c) long distance
phone use; (d) use of computerized research services; () domestic outgoing facsimile
transmission at $1 for the first page and $.25 for each additional page; (f) international outgoing
facsimile transmission at $1 for each page; (g) in office duplicating at $.20 per page and
appropriate charges for in office document assembly, binding and delivery; and (h) an allowance
ot other reimbursement for food and home-bound taxi for personnel working outside of normal
business hours in accordance with rules established by the Firm from time to time. The Firm
reserves the right to change these disbursement policies prospectively at any time.

3. Billing Practices. The Firm encourages its lawyers to bill all recorded time and
disbursements in connection with each engagement either monthly or quarterly, unless
alternative arrangements are reflected in the engagement letter. Unless alternative arrangements
are reflected in the engagement letter, all recorded time is expected to be billed at our standard
hourly rates and all disbursements are to be billed in accordance with our standard disbursement
policies unless the Firm determines that other factors warrant & different billing basis. Amounts
shown due on our statements are due on receipt of those statements and should be paid promptly
after receipt. The Firm expects its clicnts to raise any questions about its statements promptly on
receipt of those statements. Any issues so raised that are not adequately and promptly addressed
by the attorney in charge should be directed promptly in writing to the Firm, Attention:
Executive Director.
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4. [Optional] Wiring Instructions.
Citibank, N.A.
120 Broadway, New York, NY 10271

ABA # (021000089
Seward & Kisscl Regular Account #371-19785

SK 99999 0010 1211578
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List of Documents Produced by Seward & Kissel LLP
to Securities & Exchange Commission
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920297

SK_0133

963643

'SK_0251

SK_0173

SK_0254 |

7/5/2012

Confidential Private Offering
Memorandum / GrayCo Alternative
Partpers IL LP

6/28/2012 -
8/6/2012

Email Exchange between B.
Hubbard and A. Segal discussing
GCAPII structure, disclosures and
documentation [CONFIDENTIAL]

963644

SK_0255

SK_0262

7/31/2012,
10/3172012

S&K Statements for Legal Services
to Gray & Co for formation and
advice related to GCAPI
[CONFIDENTIAL]

963645
963646

SK_0001

SK_0008

6/8/2G12
6/17/2014

B. Hubbard Email to A. Segal re:
proceeding with GCAPII, requesting
draft docs and structure (forwarded
by A. Segal to herself on 6/17/2014
with copy of Senate Bill 402
attached)

963647

SK_0009

SK_0010

6/8/2012

A. Segal response to Hubbard email
regarding proceeding with GCAPII
and structure

963648

SK_0011

SK_0013

6/14/2012-
6/18/2012

Email Exchange between B.
Hubbard and A. Segal discussing
GCAPII structure and Georgia
requirements

963649

SK_0014

SK_0016

6/18/2012 -
7/4/2012

Email exchange between P. Pront
and A. Segal exchanging and
discussing draft GrayCo Alternative
Partners I, LP offering documents

963630

SK_0017

SK_0017

7/9/2012

A. Segal email to B. Hubbard (cc: B.
VanGrover) forwarding offering
docs for GCAPI

963651

SK_0018

SK_0067

7/9/2012

GCAPII Limited Partnership
Agreement

963652

SK_0068

SK_0110

792012

‘Confidential Private Offering
Memorandum / GrayCo Alternative
Partners II, LP

963653

SK_0111

SK_0132

7/9/2012

Subscription Instructions and
Agreement / GrayCo Alternative
Partners 1L, LP

963654

SK_0174

SK_0222

7/9/2012

Limited Parmership Agreement
GCAPII
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963655

SK_0223

SK_0244 - 7/9/2012

Subscription Instructions and
Agreement / GrayCo Alternative
Partners II, LP

963656

SK_0245

SK_0246 3/25/2014

Email exchange between M. Hyland
and T. Weiss

963657

SK_0247

SK_0250 3/24/2014

Email from T. Weiss to R. Van
Grover, K. Gostinger, A. Segal and
copying M. Hyland summarizing
conference call regarding Gray &
Co.
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UNITED STATES.
@, 'SECUR!TIES AND EXCHANGE COMMISSION

Atlants, Geoa‘g:a mzs.mz

PETRR J.DISKIN - Telephiuns ;. (404) 8427631

.Mﬂmmn mlemr‘Enfomcmcnt e Fucsimile & (404) $42-766¢

Jupe 16, 2014
Via Electropic Mail and UPS

-Custodian of Records

“Sewsrd & Kissel LLP

/o Robit B. Van Grover, Esq.
One Battery Park Plaza -

Ncw York, NY 10004

Re:

In the Matter of‘Gm 4 Finanual Grou A-3486):.

Dear 8ir or -Madmm

! d give sworn

part i)f this mvestrgauqn ‘ hc-subpoe nd g
ents, you will

r“_tcsnmony_ Please note that 1£ you compi_ wnh thé instruchans pmd .mg d, oam

comply wﬂ:h the subpoena. You may be subjecfto aﬁnc and/or 1mpnsonment.1f jrou do not

-Prnducm' Documents _

What matermls do I kave 0 pmduce? .

' ’Ifhe subpocna reqmres you to provxde us the documenits descnbecl_ in. the attachment to the .
béna, You must provide thiese docuraerits by June:30, 2014.. The attachment tothe

subpééna deﬁnes somé tefmms '(suchas “documeut”) before hsﬁng what' you st pmvzde

SEC3486-003586



produdxon of documcms in an electronic format, pleasc contact me as 5001 &s pmslble bt in any-
ctro o_cuments respomlve to the doy mcnt'

aubpuen,_,
software format and stared ina safe pl.u.e. The staff may later requcst or ruqulre tlmt you

produce the nahve format

“For.documents in paper format, you may send the onomals or; if you prefer you may
send COpl&‘: of the ongmala “The Commsclon cannot relmbume you for the c,opymg costs: If
e d copy

sen Lopxes, vou must secure and retain the ung,ma[s and store
staif_may. later requeﬁt or requm that you produce the originals.”

‘Whether you scan or photocopy documents, the copies must be identical to the originals,
mcludma even faint marks or print. Also, plmbc Bote that if coples ofa documenl differ i in any :

Vthc pages JD 1 ID-2, J D-3;elc., m_ a blank corner of the documunts ) Please make sute the:
ber do 1ot coqcea_i “an wrmno or markmg on the document If you send us -

ﬂag(s) or other re
markmgc contame

SEC3486-003587



Please also prnv:de a narrative dcscnpnon describing wh
documents responsive {o the subpoena At 3 minimum, the narrative should describe:

e who searched for dncumenu;‘ :

who rev mwud documems found 1o determine w‘nclher thc‘, wer respomne

¢ what sowrces were scarched (e.g., computel hles, CDs, D\ Ds ﬁulmh drives, fldsh
drives, online storage media,; hard copy files, diarics, datem)oks planners, filing "~
‘cabinets, home office; work office, voice mails, bome emaul webml work mmaxl
backup tapes ot other medla) o

e what th]rdpartws if any, were contactcd f0° btam responsive docuraents (c.g., phone
companies for phone records, broherage ﬁnns for brokcragc rccords) ‘and:

e where the ongma.l elcctromc and hardcopy documems are mamtamcd and by whom.

What 1]’ 1 o not wnd ever yl]zmg descrzbed in lhc aztachmezzr 10 the subpoenﬂ

lhc subpocna reqmres you 0 eend all the materxals descmbed in lt Ii for any reason — -

tiem quarat 1v, noting:

o its author(s);

s 15 date;

s it subject matter;

« the name of the person who haq the ircm now, or the last person known to have it

o ihe names of evéryone who ever had the item or a oopy of it, and the names of
gveryone who was told the iter’s contents; . :

e (he reason you did not produce the item; and

s the pr‘ClﬁC request inthe bprO(,ﬂd to which the douxmc,m relates:

It you mthhold dm”thmg, on the basis of a claim of attorney- —client privilege or morne5
product protection, you should identify the auorney ‘and client involved. If you withbold
thing on the basis of the work product doetrine, you qhould alqo identify the litigationin -
Aantlczpa.ﬁon of which the aocument was prepared. e

- 1If documents responswe to this subpoena no longer exist because they have been los

discarded, or otherwise dcs‘troyed- you should 1dem)fy_such documents and yw the date on 7

“which thcv were losi dmcafded or dw(myﬂd

SEC3486:003588
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Wheré should Lsend-thé maierials?:.

';PeterJ Diskin, Aftn K.unberly Fleming .

U.S. Securities and Bx¢ ange Commlbswn.uj_'
Aflanta Regional. Office - -

950 East Pace: erry Road, Suite 900
::Atlanta, GA” 30326

Testifying

W’Ziefé and ‘wheiz do ] !e,é't'iﬁi?. :

“The bubpocna requues you 1) come to the Comnmston s oﬁicea at 950 Bast Paces I:‘cm

g reqmre vour testimony later, ho“ ever,

Other Important Informition

May Ihave u lawyer help me respond 1o the subpoena?

~ Yes. 'Y ou have the right to consuli with and be rcp*eqcmed by yourown lawye
matter. ;Your Jaw yert may a]so advise and accompany you when you testify: We canno ___gwe :you,.~
legal advice. :

What will the Commz’s.sioh do with the maiterials I send and the testimony. I provide?

The enclosed SEL Form 1662 includesa List of Routine Uses of information prowded fo
‘the Commlsslon This, form has other m)poruut mfonnatmn for you. Please. read it carefully

SEC3486-003589



Important Policy Concerning Settlements

Please note that, in any matter in which enforcement action is ultimately deerned to be
warrantcd, the Division of Enforcement will not recommend any settlement to the Commission
unless the party wishing to settle certifies, under penalty of perjury, that all documents responsive
10 Commlssmn subpoenas and formal and informal document requests in this matier have been
produccd

T have read this letter, the subpoena, and the SEC Form 1662, bt 1 s1ill have guemons What
showuld Ido?

If you have any vther questions, you may call me at the teiephonc numbt;r abhove. If you
are represented bv a lawyer, you should have your lawyer contact me:.

Sincerely,
—

. NG ;
/ j/‘l’ RN [" i
-4 \'/K\. ‘\ /\L \%_—‘
“Peter J. Diskin /-

Assistant Regiohal Director

Pivision of Enforcement

Enclosurcs:  Subpoena and Attachment

SEC Data Delivery Standards”
‘SEC Forny 1662

SEC3486-003590



o -

SUBPOENA -

UNITED STATES OF AMERICA ..
SECURITIES AND EXCHANGE COMMISSION %,

In the Matter of In the Matter of Gray Financial Group (A-3486)

Custodian of Records -

Seward & Kissel LLP ..

/o Robert B. Van (nover qu

One Battery Park Plaza
New York, NY 10004 -

officers of the' Qecumlcs i
below:

YOU MUST PRODLC ‘gverything speciiied in the Attachment to this subpoena to

d Exehisnge Commission, at the place, date and time specifie

Securities and Exchange Conumission, Atlanta Regional Office, 950 Bast Paces
fexry Road Sutte 900 Adanta GA, 30326, no later thcm Yunc 30 20]4 &t 5:00 -
pm. *

> YOU MUST TESTIFY before officers of the Securitics and Iixchange Lomrmss;om at thu :
place date and time specified below:
Securities ant 'Exchdn;:g (‘omnnmon ‘Atlanty Regxonal Office, 930 East Paces Ferry
Road, Suige lanta GA., .Iuly 2, 2014 at 9 30 a.;
E W REQUIRES YOUTO COMPLX 'WITH THIS SUBPOENA.
"o 3 sub}éct youtoa uue and/or Jmpnsonment
B - 1 A Date: June 16,3014

VI am an ofﬁper of ’Lhe U %ecurmes md E mhangc (,ommlbsxon auihonzed 1o issue subpocnas mi

Ac,t of 1934 and Su.tmn 209(4) of the havcstmcnt Adwsers Act ot 1940

NOTICE TU WEINESS: I you claim & witness fee or missge, submit this suhpocna with the claim voucher.

SEC3486-003591



SUBPOENA ATTACHMENT FOR CUSTODIAN OF RECORDS, SEWARD & KISSEL +
LLP -
June 16,2014 ,
the Matter of Gray Financial Group (A-%486)

As us'e;dvi'ﬁ this subpoena, the words and phrases listed below shall have the following meanings:

'Vthe foregomg

2. “Document” shall include, but is not limited 1o, any wnttcn, printed, or ty ped
‘roatter including, but not hnnted to all drafts and copies buumg notations or -
‘marks not found in the original, : )

'commumcat!onq shps ttckcts

hone messagcs, voice -
ummaries, notes of -

mfom}dtlon, mciudmg but not hrmtcd to wrmng; dramngs graphs charts ,
: photogaphs sound rccordmgs 1mages and oter data or data compﬂaﬁo that

a. ,,the word or” means.” and/or
b. -'»‘ch Vvon, anJ ' rieans and/o

I7 shll éach

c.
. r d the female gender:
1a<ouhne gendcr, cmd N
e ludes the singular.

alaringiudes the plural and the plural in

SEC3486-003592



"Ihsttgi’ctitht;f"j»

1.

2.
, L y rné _vely, you may-§
‘ ph_ OCOPJGS of the Documents in paper format. If you choose to send copics, :
-must secure and retain the originals and store thun in-a safe place. Mle staff may -
:latcl request o1 require that you produce thc orxgmals :

3. 7hether you scan or photocopy Documents, th' “opies must be identical tothe °
‘originals, including éven faint marks or print ease note that if copies’ m‘ a .
“Document differ in any way; they are considered separate Documents and you -

must send cach one.” For example, if you have two copies of the same letter. but
-only one of them has handwritien notes 6n 1t you: must send both the clean copy
:»a.nd the one with, notes.- o

4, In producing a photocory of an omgmal cument that contains post-it(s),” .

‘notation flag(s). or other Iemovabie s or attachments which may concca}
all or 4 portién of th
of the original Do

5.

6.

8.

SEC3486-003593



: 3 not pmducmg Documcnts based upon a
onsive Documents that were prcx 101131\

?connectxon w:th thxs matter If yo i
“prior productxon, pleas&: Jdenufy the res
.Eproduced R

9. This subpoena covers all Documents in or subject to your possession, custody o1
control, including all Documents that are not in your immediate possession but
that you have the ability 10 obiaip, that are responsive, in whole or in part, 1o any.

‘ofthe individual requests set forth below. If, for any reason - including a claim of

dtfomney-client privilege — you do ot produce something called for by the request, .

you should submit a list of what it is not producing, The list should describe each.

item scparatel) nonng e

‘its author(s),
its date;
its subject matter;, L
‘the narmie of the’ Person who has the 1tem now, or thb last Person Lno»\ n 1o
have iy SREE

the names of c»eryonf‘ who cver had the item or a copy of xt and the

‘ e who,was 1old the item’s contem
‘the'basis upon whic] arc not producing the respomwa, Dncument
the spemﬁc request in the subpoena to whxch the Documcnt rclates
the aﬂomey(s) and the hent(s) m’

o oe

C.

SEC3486-003594



U8, Securities and _Ekchalig’e Coininission,

go C ummm*(m‘ lhc Sl(‘ uses Rccqmmmd@
\ny proposed pmducﬁo

Magtive I}

i Andio” rms,

,Z._V)dt.o Files ..

{ ot prinied o papec

RO SN

(Revised 1172013 L.
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U.8. Securities and Exchange Commission
Data’ l)ekve.r) Srandards
s, Orgam.w producuons b} cus todum. unle« oth:rwxst msmmtcd AN dncumcms fmm an ndiv }dual cmtodmn shouid
be confined to a single load file.
6 All productions should be checked and produced free of computer viruse
7 Al produced media should be encrypted. .
8. Passwords for ducuments, files, compressed ardm'es and encrypled mcma xhould be prondu! separafely el(her via
;m‘uj of in & separate cover letier from the data.

Nelivery 'Formn'fs

i

Structured Data - Corcordance® Format

- The-8EC prefers that a1l data be produced in structured format prepared for Concordance®. Al} scantred paper email and

native file collections should be converted / procossed to TIFF files, Bales numbered, and include fully ;carch;sblc texL”
Addmouallv ciiail and native file collections shouid include ]mked naxm. files.

‘Bates numbering documents:
The Baies nuinber must be a unique, consistently formatted Jdeutifier, i.e., un alpha prcﬁx along with a fixed length
‘number for FACH custodian, i.e., ABCO000001. This format MUST remain consistent aczoss all production nusabers for:

gach custadian, The number of digits in the numeric portion of the format should not change in subsequent preductions.
nor should spaxcs hyphens, or other separators be added or dclctu.d

The following describes the specifications for producing image-based productions 10 the SEC and the load files required

for Concordance® and Concordance Image®.

1. lmages
a  lmages should be single-page, Group 1V TIFF files, scanned at 300 dpt.
b File names cannot contain embedded spaces,
¢ Dates numbers should be endorsed on the lower sight comer of all images.
4. The number of TIFF files per folder should not-exceed 500 files.
¢. Rendering to images PowerPoint,-AUTOCAD/ phatographs and Excel files:
1) PowerPomt:. All pages of the file should l» scanned in ful] shoc mny: format, with any spoeker notes
following the appropriate slide image. :
2} AUTOCAD/ photographs: 17 possible, files should be scanned (o single page 'PEG (IPG) file format.
3) Excel: TIFF images of spreadsheets are not useful for review purposes; because the imaging process can
often generate rhousanda of Pages per file, 8 placeholder image, named by the IMAGEID of the file, may be
used instead.

2. Concnr(i{mce Imuge® Cross- Rtference I«:le
‘the image cross-reference file is needed ‘to Tink the i nnalsca to the databasc. 1t is a comma-delimited file consisting of
seven fields per line, There mast be a line in the cross-reference file for every image in the dalabase,

The farmat is as follows; )
ImagelD, VolumeLabel, !mqgel-‘llel'mh,Douumunji?reuk.F vlderBreak, BaxBreak.Ragchmi

ImagelD:. The unique designation that Concar dcmc\?@ and Concordance lmage&“ use to identify an image.
Note: This imagedD key st be a uniyue and fixed length munber. This number w il be used in the
DAT file as the ImagelD) field that finks the database 1o the images. The for ‘mat o{ this image key
mugt be consistent across all produclmm We recominend thar the format be a 7 digit nymber 10
uliow for the passible increase In the size of a production.

VolumelLabel:  Optional
ImageFileFais:  The full puth to the image-fite.

DocumentBreak; The letter Y™ denotes the first page of a document. 1f this field is blaak, then the pege is not the
firsi page of & document.

FolderBreak:  Loave empty

BoxBreak: Leave e'mﬁty
PageCount: Optional
(r(wlscd 0]/17/20! ‘) .2
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U.s. Sa:un*xes mdﬁxcbang"'ﬁommxssmh :

000005, £ \001\1M<3000000§ Y,
IMG0000006, E: \om\xweoooooaa T,

Concordan ® Data File' .
'The data file (DAT) contains ail o( the f' c}d:d mtormatmn thax will be Ioad»d mto Lhe C onw/duncew databu.e

der Tow ndenuf) mg the peld names.

‘The first line of the .DAT file must be a
ordance® default delimiters:

> DAT file must use the following G

Newline. . ® 4

l) HRSLBATFQ Regmnmg, Batf,s nuuncr o
) LASTBATLS: § B

3) IMAGEID:
4y CUSTODIAN:
.':'OCRTEXT

npﬂp& L
..Johnpm ATELTABCD0000603, IXTE
. FohnblpE: \Tax‘rwcoonnocm TXTR

Sample of TJA ]
prmsrmespipmsmxz*pﬂpnmsﬂnb‘ﬂpcusmammﬂpacmuw
p)ecaaoaooansﬂbl"‘qnbbo 02pTpIHEH0Q) Thy . Fohnb¥pe s+

A A 5 i et LA T ¢

-(Reviseil mmizou)' ' R
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Field Name - . Sampierl).a_m: P - Description .
FIRSTBATES - | EDCO00000! First Bates number of naisve ﬁ!a doeumem/aman 1-
CASTBATES EDCO000001

ATTACHRANGE | EDC000G09

DCG00I6TS

BEGATTACH I‘iDCUOUOOOli . Fist. Bates num‘ncx of attachment' nge.
ENDATTACH EDCO00DOTS:: Last: Bat&s number of: aﬂachmentrangg
PARENT_BATES | EDCO00G0DT " of parent d

document
-First-Bates numb

E5C00000025 EDC00000TE

CUSTODIAN 2.7’ ST

FROM -~ John Smith

T LCoffman, Janice; T.eeW
[rmailioLee W@MSN.com]

cC i Frank Thompson [maiito:
frank _Thompsoni@edt.com]

BCC 3chn Cain

SUBJECT. Board Megting Minutes;

272670 -

07203 PM:

TINK TA00TY EDCOB0006 L meg -

MSG -1 The contbnt typc of an. Emdl! or natwc file document |
a 1dmtiﬁed.’ﬁxirautud fmm thiheager

TRSS

S ! John Smith

107102010 -

o s N R SRTIT -
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PR

u, S Secunues and Exchange Commission
o “Data Dehvery Standards

TIME | CRB ‘\TED 1025 AM Emaif: (eropty) A
Native: Time the dccumcm was created
*+This data must be a separate field and cannot be
. combined with the DATE _CREATED field
DATE_MOD 1022010 Email: {empty)
o Native: Date the document was last modﬂ'ed
TIME_MOD_ 07:00 Pps Email: {empty) '
o Native: Time the document was last modified i
#*This data musi be a soparate field and cannot-be
i “combined withthe DATE MOD fieid
"DATE ACCESSD. | 10:12/2610 Email: {empty) .
o o Native: Date the duuumcnl _was last acos essed
TIME_ACCESSD. | 07:00 PM Email: . (empty) -
) 1 Native: Time the document was lzm aucissed
**This- data must Be A separite ficld and cinnot be”
! combined with.the DATE ACCESSD field. .
PRINTED_DATE | 10/12/2010 Email: {¢mpty) - - .
L i Native: 'Déf_e"'lhe‘documcm was lust printed-
FILE SIZE 2,952 . Size of native file documentiemall in KB . 1
PGCOUNT R Number of pages in native file document/email ;
PATH 1 I\Shared\Smith \Oetober Emzil; (emply)
Agenda.doc Native: Path where native file document was stoted |
including original file name,
INTFILEPATH Personal Folders\Deleted - Email: onginal location of emall including original
ltems\Board Meeting file name. )
Minutes.msy Native: {empty}
INTMSGID <D00805c2¢7 1087587 7:308ch | Email; Unique Message D
' - 8306d) EMSN> { Native: (empty)
MDSHASH d131dd02¢c5e6eec4693d9al69 | MDS Hash value of the document.
8als5c ) ) R o
_"fcab587l2467e'ib4004‘33eb" ’
o 8fb 7139 . _ .
TEXT From: Smith, John Extracted text of the native {ile-document/email. .-
Sent: Tussday, Octobey 12
201007:08 P T O
To: Coffinan, Janice ©
Subject: Board Mcetmg
Minutes
Janice;
Attached is a copy of the
September Board Meeting
Minutes und fhe draft agenda .
for October. Pleuse let me
know if vou have any
questions.
John Smith _
Assistant Director
Information Technology
Phone: (202) §55-1111
Fax. (202) 555-11127.
i Email: jsmith@xyz.com
i : NSy -
(Rcvxsed 01/17’2013) -5 - :
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UL, Sccuritics.and Lxchnugc Co:rix'mi -
Data Delivery Standards

4. Text
Searchable text of the entire ducument must bt provi ded for every ru,ord ai the document Jevel..

& Exieacted text must be provided for all documents. that fmﬂmawd in electromc format. “The et files should - -
include-page; breaks that correspond o the ‘pagination™ of the itage files. Note: Any document i v»hlch n,\(
ocmnot’ ¢ xtranted nn.si be OCR'd, warxcular) i ihe case of PDFs \mhout embedded text,

b ﬂCP text must be pzoudf-d for all Jocumen “that. br!gxmwd in hard copy furma. A page marker should be
plated at the beginning, or énd, of each page of XL, e.g. *¥* IMGO00C001 **% wheneyet posuble_ The data-
surrounded by asterisks is the Concordance®. ImagelD .- : )

Sample page marke,rs; with OCR text:
+4 1MG0000001 ¢+

The world of investing is fascinating and complex, and it can be very fruitful. But nulike the: .
banking world, where' deposxts are guatanteed by the federal government, stocks, bonds and other
securities can lose val .antccs ‘That's why investing is not a spectator sport. By
far the best way. for- mvcstor:, to pmte he money they putintothe securities markets is to do
research nud ask qucshons ” o

IMLJOO()UOOE FArw

T hc laws and rulcs that govérn the seouritics mdustry in the Umtnd States denve from a sm\plc and

For tedacied documents, provide the full sext for the redacted version.

d. Ddivcrv

i

1L Native File Production -
> will gjsu accept Dcdl\’e ﬁle promxntmns Thc HLs muat bn produced ds thL) are mzintained In tiis normel course - -

indows -

s st inctodu, at a ninimun, the {ollumng ﬁem~

-Caller's name or account! du\ttf cation sumber
Caller’s phone pumber -

Called pa:
Called par

s Hiame
s phone number

SEC3486-003600




. Videa Files !
deeo ﬁk\ st be produvee t" a format l‘mt is play able using thmoﬂ Windows Media Play T

I8

Dchmlted text ﬁlc w1th hcadc.r mfo\manon dcwxlmg the fr‘ld slructure The preferred delimiter is a vertical bar 2. 1
: jent must ba provrded thatfdetax!o all such codcc If detasls of

_'VIA"h_G preferred delimiter is & vertical bar ™ Jf
provided that-details all such codes, 1f details of
hat includes such details. :

et v s aé':_,:.;_.‘;:_....:.m.-.n.i_am el e

‘{Revised 011! 12613y -7~
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?ECURITII!.S \ND EXCHANGE COMMISSION
ashm ‘ on, D C, 206549

Supplemental Information for P ns Requested to Supply
Information Voluntanl) or Dir fo Supply Information
Pursuant to 2 (,ommlsclon Subpoena -

A False Staternents and Documents

Section 1007 of Title 1€ of the Uniied States Cod= prawdes es follaw;

rin any matter within th&]unsdi of : execunve leg|slatrv "arjua'scsal branch of the .
Uni ingly. and wﬂlfully-. T

(2 fhakes Bry mafa 'aJiy false, f _
makes orusesany | ‘false wrmngo document knowmg the sameto n‘an any matenaliy false,"
or:t ity

& Testizh 6ny

I your '[esﬁimony is taken; §

you desire to go off the record, please indicate this to

make sammary notas dunng your ’
l you may consult privately. "t

ho has submitted dacume: tary:ewden im i
upon writien ,req o5t 10 procurg 3 copy” ‘of his'do mentary evcdence or & franscript of
0t Py howaver, That in & nonpublic formal © -
eny | chTequest. In any event, any
the-pfficist trenscript of. the wrtness

3 reparter will pravide you with a oopy f th
allowed f?\e rnghts prowded this

g aken an oath before a-compatent. {Fibubal, officer, or; person. in any case in which aiaw bf
e admzmstere"i that h will es.!fy daclare depose orcemry

SEC3486-002602
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(2) in any declaration, certificate, verification, or statement under penalty of perury as permitted under
section 1746 of title 28, United States Code, willfully subscribss as tue any material matter which he
does rot believe 1o be true; -
is gulity of perjury and shall, excapt as otherwise expressly provided oy law, be fined under this title or
imprisoned not more than five years, or both.

5. Fifih Amondment and Voluntary Testimony. information you give may be used against you in any federal state,
tocal br foreign adminisirative, civi: of criminal proceeding brought dy the Commission or any other agency.

You may refuse, in accordarice with the nights guarantesd to you by the Fifth Amendment to the Censtitution of the
United States. to give any information that may tend {o inciminate you. .

I your testimony is not pursuant Lo subpoena, your appearance o testily i voluntery, you neod net answar any
question, and you may teave whenever you wish, Your cooperation is, however, appreciated. ’

5. Formal Order Avaiability. If.the Commission has issued & format order of ~invesﬁgation, it will be shown to you
during your testimony, &l your requesi. I you desire a copy of the formal order, piease make your fequest in writing.

C. Submissions and Settiements
Rule 5{c} of the Commission’s Rulgs on Infarmat and Other Proceduires, 17 CFR 202.5{¢). states:

Persons who becomae involved i . . . investigations may, on their own initiative, submit 8 written
statement to the Commission sefting forth their interests and posifion in regard to the subject matter
of the investigation. Upon request, the staff, in its discretion, may advise such psrsons of the o
general nature of the investigation. including t9¢ indicated violations s they pertain to them, and

. the amount of time that may be available for preparing and submitting a stawement pRor 1o the
presaniation of a staff recommencation to the Commission for the commencementof an
adminisirative or injunction proceeding. Submissions by interested parsons should be forwarded 10
the appropriate Division Dirsctor or Regional Director with a copy 12 the stefl members conducting
the investigation and snotid be clsarly referencsd to the specific investigation o which they.relate, .
In the event a recommendation for the commencement of an enforcement progeeding is presented .
by tne staff, any submissions by interasted persons wili ba forwarded to the Commission in
conjunction with the staff memorandum. ’ R

The staff of the Commission routinely seeks to introduce submissions made pursuant to Rule 5{c) as evidencd n

Commission en}orcement prozeedings, when ihe staff deems appropiiate.
Rule %) df‘:ttxe Commission's Rules on Informal and Otner Procedures, 17 CFR 202.5-(f)',' s{ateS'

I the course of the Commission’s invesiigations, civil lawsuits. and administrative procesdings. tho
staff, with appropriale authorizetion, may discuss with persons Irivolved the disposition of such
matiers by consent, by satllement, of in some oter manner. iLis the policy of the Comimission,
however, that the disposition of any such matter may not, expressly or impliedly, extend to any
crnifial charges that bave becn, or may be, brought against any stich person or any
recommendation with respect thereto: Accordingly, any person involved in an enforcement matter
bafore the Commission who consents, or agrees fo consent, to any judgment-or ordar dogs 50
solely for the purpese of resoiving the claims against him I that investigative, divil, or
adnyinistrative matter and not for the purpose of resolving any criminal charges that have baen, or
right be, brought against him. This policy refiects the fact that nejther the Commission nor its-staff
has the authority or responsibility for instituting, conducting, settling, or otherwiss disposing of
criminal proceedings. That suthority and responsibility are vested in the Altorney General and -
representatives of the Dapartment of Justice. ’ : )

D. Fresdom of Information Act

The Freadom of infarmation Act, 5 U.5.C. 552 (the "FOIA®), ganerally provides Jor disciosure of information to the
public: Rule B3 of ihe Commission's Ruies oninformation and Requests, 17 CFR 200.83, provides a procadure by
‘which 2 person can make a written request that information submitted to the Commission not be disclosed under the
FOIA That ruie states that ne determination as o tha validily of such a request will be made unti a regusst for
disclosiue of the infonmation under the FOIA s received. Accordingly, no response Lo & reguest that informaton not
be disclosed under the FOIA is necassary OF will be'given untit & request for disclosure under the FOIA 15 racaived. if
‘you desire an scknowladgment of receipt of your writtenrequest ihat information not bs disclosed under the FOIA,
please provide e duplicate request, togsther with 8 stampad, self addressed envelope. - -
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£. Authority for Solicitation of Information

Persons Directed to Supply informafion Pursuait to Subpoena The authority for requiring production of information
is sal forth in the subpoena. Disclosure of the informaton to the Commisaion is mandatory, subjact {0 the valid
zssertion of any legal right or privilege you might have. T :

Persons Reguested fo Supply Infermation Voluniarily. One or more of the following provisions authorizes the
Commissjon 1o soficit the information requested: Sections 19 andfor 20 of the Securities Act-of 1833, Sectior: 21 o
the Securities Exchange Act of 1934, Section 321 of the Trust Incenture Act of 1839; Section 42 of the lnvestment
:Company Act of 1940; Section 208 of the Invesimerit Advisers Act of 1840, and 47 CFR 202.5. Digdlosure of the
requested information to the Commission is voluntary on your part. :

F. Effect of Not Supplying Information

Persons Direcied to Supply information Pursuant lo Subpoena. H you fail to compiy with the subpoena, the
Commission may seek a courl order requising you to do so: If such an order is obtained and you thereafter fail 1o
supply ihe informaticn, you may be subject 10 civil and/or criminal sanctions for contempt of court. in addition, if the ~
-subpoena was issusd pursuant to the Securities Exchange Act of 1934, fhe Investrnent Company Act of 1940, and/or
tha Investment Advisars ACt of 1840, end if you, without just cause, fail or refuse 1o attend and testify, or o answer
any lawiul inquiry, o to produce books, papers, cofrespondence, memoranda, and olher records in compliance with
the subpoana, you may be found guiity of 2 misdemeanor and fined not more than $1,000 or impriscnied for a term of
nof more than one year, of both. o I : ) ’
Persons Requested 1o Supply Information Voluntarily. There are no direct sanctions and thus no direct effiects for
failing 1o provide it or any part of the requested information.” - :

G. Principal Uses of information

The Commission's principal purpose m soficiting the information is-to gather facts in. order tc determine whother any
person has violated, is viclating, of is aboui 1o violate any provision of the federal securities laws o rules for which
the Commission has enforcement authority, such as niles of seaurities sxchangas and the rules of the Municpal
Securities Rulemaking Board. Facts developed may, however, constitute viciations of other laws or rules. Information
“provided may be used in Commission and other agency enforcement proceedings. Unless the Commission or its staff
explicitly agrees to the contrary. in xiting, you -should not sssume thal the Commission of its staff acquiesces in,
accedes to, or concurs of agrees with, any position, condition, request, reservation of right, understanding, or any
cther statement that purports, or may be deemad, 1o be-of 1o reflect a limitation upon the Commission's recsipt, use,
disposition, lransfer, or retention, in accordance wi‘t'n_applicab!e law. of information provided.,

H. Routine Uses of information

The Commission often makes its fites available o other governmental agencies, paricularly United States Alloineys
and siate prosecutors. There is a likeiihood tha! information supplied by you will be made avaiiabie io such agencies
wherze appropriate. Whether or not the Commission makes its files available to other governmental agencies is, in
general, a confidential matter between the Commission and such other govemmental agencies.

Set forth beiow Is a list of the routine uses which may be made of the information furnished,

1 To appropriate agencies, entities, and persons when (a) it is suspected or confirmed that the security or
sonfideatiality of information in the system of records has been compromised, (b} the SEC has deteimined that, as a
result of the suspected o confimed compromise, there is'a risk of harm to economic or property interests, identity
thef or fraud, or harm tc ths secutity or integrity of His system or other systems o prograros (whether maintained oy
the SEC or another agency of entity) that rely upon the compromised information; and () the disclosure made to
such agencies, entities, and persanrs is reasonably necessary to assist in connection with the SEC's efforts to
respond to the suspacied of confimmed compromise and prevant, minimize, of remedy such harm,

2. To other federal, state, local, or foreign faw enforcement agencies, securities ssif-reguiatory organizations; and
foreign financial regliatory autharities to assist in or coordinate regulatory or law enforcemont activies with the SEC.

3. Tonationalsecurities exchanges and national securities asscoiations that are registered with tha SEC, the
tAunicipal Securities Rulemaking Board; the Securitias Invastor Protection Corporation; the Public Company
Acoounting Oversight Board; the federal banking aithorities, including, bit not limited fo, the Board of Governors of
the Federal Reserve System, the Comptroller of the Currancy, and the Federal Deposit Insurance Corporation; stste
securities regulatory agencies ororganizations; of rsgulatery authorities of a foreign government in connection with:
their reguiatory of enforcement fesponsibilites. - ’ '

(%)
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4 By SEC porsor\.\e for ourposes of mves‘rgat\hg posszbze Viclau\;r-; of of to cnndurt I“V@*I‘GahDI'\S a !
ﬂ'te feue'a= seclrities laws

5 in any proceeding where the. federal secutities laws are inissueof in whm the Co’nmnssnm or past or present
members of its staff, is & pag mhetwlse Involved in an “official wpam’y

-6, In connection with proceedings by the C_omm}gston purs

: 20’1.102(3)

die 102(e) of its Rules of Practice, 17 CFR

7 Joabar assoclatmn state accountancy board; or other federal, state, local, or, fore:gn Jicensing or oversight -
authority; or professional assoclation‘or sslf-regulato v auth 1o the exiant that it performs similac functions
{ mvmamg the Pubhc Company Accountmg Overs|ght Boarc\ for. mvpsnganms or possxble dlectpﬂnary attion,

SEC's 'deaslon ooncemmg the h:ring br
{ .Of 8 liosnse gram o other beneﬁt .

pfowfngs j volvmg allegancns of wolatnons 2y
shange Act-of 934, 5U3.C lac(a){ﬂ)) of pursuant to°
. and D:sgorg

have further.information about the i
i maﬁer ofthe mqunvy

14 ln repons pub!tshed bythe Cof mxssuon pursuant 1o authority granie ' - .
clio yptles Exch n_ge_'Acl c‘ 1934 15U.S.C. ,8c(a)(4i H N‘Il"h euthon shall

: Ty, at af € 4
! ,endaitons to' the Commxss}cw ort Congress to'be. used solely in connachon with their official deslonated
functions: ’ :

laves. (as su ter firi ; section 3(a)(47)b{theSscu ié Ex&angemt f 4
N or conguci (o) en‘orcement act:ons .brought by the Som xss:on fo )
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17. To a Concressronai office from the record of an individual in raspome o an rqulry from the Congresssmai o“f Bew
made atthe request of that individuat.

18. To membars ot Congress, the press, and the pudlic in respense fo inquiries relaurg to particutar Regm""
their gClivities, and other matters under the Com:m. sion's jurisdiction.

19. To prepare and publish infoymation relating to violations of the federa! securities laws as provided in 5 U.8.C.

s Lo i

20. To respnnd’ 0 subpoeﬁés’ inany litagahon orother proceeding, .

e

21 Toauustee bankmptcy

22. To any governmental agancy, govemmental or prrvate co!lecﬂon agent, cansumer repoding agency o

commercial reporting agency, governmentsl or private employsr of a ceblor, or any other parson, for co!lec‘uon, B

including collection by administrative vffset, federal salary offset, tax refunﬁ oﬁset or admsmctralwe wage -
gamishment, of arnounts owad as.a result of Com: wss:on civil .

a"kﬁ**

Snyalt Business Owners.. The SEC always weicomes com'newts on how it.can better asssst small businesses. If you
have commenis aboul the SEC's enforcament of the securities laws, please contact the Office of Chief Counse! in the
SEC's Division of Enforcerment at 202-5514833 or the SEC’'s Small Business Ombudsman at 202.551-3460. I you
would prefer t6 comment to sameons outside of the SEC. you can contact the Smali Business Regulatory
Enforcement Ombudsman at hitp://www.sba.goviombudsman or tofl free at 888-REG-FAIR. The Ombudsman’s offi
raceives commenis from smau businesses.and annually evaluates federal agency enforcement activities for their
'esounsweness to the spemat needs of small busmess
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From: Weliss, Terry R. {Shid-At-LT)

Sent: Friday, November 18, 2016 3:05 PM

To: hyland@sewkis.com

Ce: Sullivan, George D. (Shld-NY-WCO-LT)

Subject: RE: In the Matter of Gray Financial Group, Inc., et al., SEC AP File No. 3-16554 - Subpoena

Wark, Please give us the courtesy of letting us know if you are planning on contesting any item sought by
the subpoena. | am open fo discussing particular areas of serious concern and avoiding the related
litigation expense and inconvenience. TRW

Terry R, Weiss

Shareholder

Greenberg Traurig, LLP

3333 Piedmont Road NE | Suite 2500 | Atlanta, GA 30305
Tel 678.593.2603 ;| Fax 678.553.2604 Cell 678.523.6102
wetisstridgtiaw. com | www.gtlaw.com
www.linkedin.com/in/terryweiss

Licensed to practice luw in Florida and Georgia

Greenbférg?ramig

2013 Litigation Department of the Year - Securities Litigation/Georgia
American Lawyer Media/Fulton County Daily Report

From: weisstr@gtiaw.com [mailto:weisstr@atiaw.com]
Sent: Friday, November 18, 2016 1:56 PM
To: hyland@sewkis.com; vangrover@sewkis.com, segal@sewkis.com; tavss@sewkis.com

Subject: In the Matter of Gray Financial Group, Inc., et al., SEC AP File No. 3-16554 - Subpoena
Dear Messrs. Hyland, Van Grover, Tavss and Ms. Segal:

Enclosed is correspondence and a document subpoena issued by the Honorable Cameron Elliot
to Seward & Kissel, LLP, Robert Van Grover and Alexandra Segal in the referenced SEC
administrative proceeding. The documents described in the Subpoena are required to be
produced within ten days of receipt of this letter, by Monday, November 28, 2016.

Please do not hesitate to contact me if you have any questions or concerns.

Terry R. Weiss

Shareholder

Greenberg Traurig, LLP

3333 Piedmont Road NE | Suite 2500 | Atlanta, GA 30305
Tel 678.553.2603 | Fax 678.553.2604 | Cell 678.523,6102
weisstr@gtlaw.com | www.gtlaw.com

Licensed to practice taw In Floride and Georgia

Glr'éenbe'rgfrau rig

2013 Litigation Department of the Year - Securities Litigation/Georgia
American Lawyer Media/Fuiton County Daily Report




If you are not an infended recipient of confidential and privileged information in this email,
please delete it, notify us immediately at postmaster@gtlaw.com, and do not use or disseminate
such information.



